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STATEMENT OF THE | SSUES

The issues in this case involve the status of a private,
single-famly dock built by the |ate Edward Neal | nmhoof and
his wi dow, Juanette |Imhoof, on the Indian River in New Snyrna
Beach, Florida.

PRELI M NARY STATENMENT

On August 8, 2000, the Departnent of Environnental
Protection (DEP) issued Edward Neal |mhoof a Notice of
Exenption for construction of a 628-square-foot private,
single-fam |y dock on the Indian River in New Snyrna Beach
Florida. The Notice of Exenption informed M. |nmhoof, anong
ot her things, that his proposed dock was "exenpt fromthe need
for an Environnental Resource Permt (ERP) under Rule 40C-
4.051(11)(g), Florida Adm nistrative Code." However, it also
informed M. | mhoof that its regulatory exenption
"determ nation shall expire after one year." |In a separate
aut horization, it also informed himthat his proposed dock
"qualifies for a consent to use sovereign, subnerged | ands”
fromthe Board of Trustees of the Internal | nmprovement Trust
Fund (BOT). In relation to both authorizations, it also

i nformed M. | mhoof: "I'f you change the project from what you

subm tted, the authorization(s) granted may no | onger be valid

at the tine of commencenent of the project. Pl ease contact us

pri or to begi nni ng vour project if you wish to make any




changes." (Enphasis in original.)



M. I nmhoof did not commence construction of his proposed
dock until approximately April of 2003. On July 1, 2003,
Harris J. Samuels mailed DEP an Anended Petition for
Adm ni strative Hearing (Amended Petition). It was not clear
fromthe referral whether there was an earlier petition or, if
so, when it was filed.

It was not clear fromthe Amended Petition whether
Petitioner was requesting an adm nistrative hearing on
proposed agency action (to determ ne de novo whet her
M. I nmhoof's proposed dock should be exenpt), or whether he
was requesting revocation of the exenption for construction
not consistent with the exenption. The Amended Petition did
not articulate that the exenption expired before construction,
or take the position that M. Inmhoof's dock was constructed
wi t hout the benefit of a valid regulatory exenption (or
permt) and BOT consent of use.

The Amended Petition was referred to the Division of
Adm ni strative Hearings (DOAH) on July 17, 2003, and was
schedul ed for final hearing in New Snyrna Beach, Florida, on
Cct ober 7, 2003. On Septenber 22, 2003, a continuance was
granted to December 9, 2003.

In the days | eading up to the final hearing, Petitioner
and Respondents filed separate, unilateral prehearing

statenents. Conparing the statenents, the parties seened to



be largely in agreenent, but they disagreed as to whether the
i ssue of interference with navigation was raised in the
Amended Petition and whether DOAH and DEP had jurisdiction to
determ ne real property and riparian rights issues raised in

t he Amended Petition. Elaborating on the |atter disagreenent,
Respondents filed a Motion in Limne to Limt Consideration of
Certain Evidence (Motion in Limne) regarding real property
and riparian rights. On the day of the final hearing, a
Motion for Attorney's Fees and Costs also was filed on behalf
of M. I mhoof.

At the outset of the final hearing, Juanette |mhoof was
substituted for her deceased husband. See Endnote 1. Then
the parties' respective prehearing statements were consi dered,
and interference with navigation was elimnated as an issue
because it was not raised in the Anended Petition. After
that, the Mdtion in Limne was considered. Petitioner
initially attenpted to resolve the matter by agreeing not to
di spute the riparian rights |ines adopted by Respondents in
this case? and not to contend in this case that the Imhoofs
were required to deraign title to the Spanish |land grant in
order to establish riparian rights. However, Petitioner
continued to contend that Ms. | mhoof did not denonstrate
sufficient upland interest to establish riparian rights in

order to obtain BOT consent of use under Florida



Adm ni strative Code Rule 18-21.004(3)(b). To the extent that
Petitioner's concessions m ght not conpletely resolve the
i ssue, ruling was reserved on Respondents' Motion in Linne

Later in the hearing, it was ruled that deraignnment of title

was



not required, and evidence of chain of title prior to the
| mhoofs' acquisition of the property was excl uded.

Before presentati on of evidence, burden of proof and
presentation of evidence were considered. Those questions
invol ved the nature of the proceedi ng--whether it was a de
novo hearing on the Inmhoofs' original exenption application,
or a hearing on Petitioner's request to revoke an exenpti on.
Al t hough the fornmer seenmed nore likely, it was agreed that
Petitioner would proceed with presentati on of evidence and
t hat burden of proof would be decided |ater in the hearing or
in the Recomrended Order.

During the final hearing, Petitioner testified in his own
behal f and al so called the following witnesses: Lisa Prather
(f/k/a Lisa Ml 1), DEP Environnmental Manager; Daniel W Cory,
a regi stered professional surveyor and mapper; Bud Hitchner,
the I mhoofs' dock building contractor; Chip Steele, the
| mhoofs' dock permtting consultant; Joe H. Young, |11, a
bi ol ogi st and environnmental consultant; Juanette |Imhoof; and
Davi d Purkerson, DEP Environnmental Specialist Il. During
Petitioner's presentati on of evidence, he also had
Petitioner's Exhibits 1-17 and 19 admitted in evidence.® Ms.
| mhoof call ed one witness, Jeanette Carstens, a predecessor in
title, and had Applicant Exhibits 1-8 and 10 admtted in

evidence.* DEP recalled Lisa Prather; called Carolyn R



Schultz, a biologist and



envi ronmental consultant; and had DEP Exhibit 1 admtted in
evi dence.

After presentation of evidence, Ms. |nmhoof requested a
transcript of the final hearing, and the parties were given
ten days fromthe filing of the transcript in which to file
proposed recomended orders (PROs). The Transcript was filed
(in two vol unes) on January 12, 2004, and the PROs tinely
filed by Petitioner and by Respondents have been consi der ed.
On January 23, 2004, Ms. |Imhoof also filed a Renewed Mbdtion
for Attorney's Fees and Costs. Based on the foll ow ng
Fi ndi ngs of Fact and Concl usi ons of Law, the Renewed Motion
for Attorney's Fees and Costs is denied.

FI NDI NGS OF FACT

1. Juanette |Imhoof owns and resides on a piece of
residential property (Inmhoof property) |ocated at 1402
Ri verside Drive, New Snyrna Beach, Florida.

2. Ms. Inmhoof's ownership is evidenced by a warranty
deed and a quitclaimdeed. The warranty deed descri bes
property bordered on the east side by a road nanmed Riverside
Drive. East of Riverside Drive is a strip of undevel oped | and
bet ween Riverside Drive and the water line. Ms. |moof
claims this strip of undevel oped | and as her riprarian
upl ands. Her quitclaimdeed includes the property described

in the warranty deed "together with any and all riparian



rights appertaining to or belonging to the above descri bed
property."

3. Petitioner, Harris J. Samuels, and his wife, own a
pi ece of property adjacent to the south side of Ms. I|Imhoof's
claimed riparian uplands. Their lot narrows to approxi mately
35 feet
wide at the river. They have a snmall dock which extends into
the water fromtheir riparian uplands.

4. In the year 2000, Ms. Imhoof's |ate husband,

Edward Neal | nmhoof, contacted DEP Central District Office
about obtaining authorization to build a dock on the | mhoofs’
ri parian upl ands.

5. In April of 2000, Ms. Lisa Prather (f/k/a Lisa
Mol l), at that time an Environnmental Specialist with DEP
visited the I mhoof property in order to do a pre-application
site inspection. Following the onsite inspection, Ms.

Prat her received an exenption application from M. |mhoof on
July 12, 2000, which included copies of the Inmhoofs' warranty
deed and quitclaimdeed. The application also included a
drawi ng of the proposed dock. According to the draw ng, M.

| mhoof intended to build his dock on the southern side of the
claimed riparian upland. The access pier was depicted nostly
parallel to and approximtely ten feet from Petitioner's

northern property line. Near the termnal platform the
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access pier angled to the northeast, and the platform was
centered on and perpendicular to the access pier.

6. According to Florida Adm nistrative Code Rule 18-
21.004, a dock nust be set back "a m ninmum of 25 feet inside
the applicant's riparian rights lines" unless it qualifies for
a waiver. In order to qualify for a waiver, DEP nust
determ ne that locating the dock within 25 feet of the
riparian rights lines will mnimze or avoid inpacts to
natural resources. See Conclusion of Law 26, infra. However,
Ms. Prather testified that, at the time she received this
application, it was not DEP's practice to consider the 25-foot
set back requirenment when granting exenptions. Subsequently,
DEP' s | egal counsel advised her to consider such waivers when
granti ng exenpti ons.

7. Ms. Prather relied on the quitclaimdeed and the
survey included in the application to determ ne that the
| mhoof property had sufficient riparian upland interest to
qualify for an exenption and BOT consent of use. In addition
to these materials, Ms. Prather relied on the Property
Apprai ser's records, which indicated that there are riparian
rights attached to Lot 2, which was owned by M. and Ms.
| mhoof. In addition, alnmost every other simlarly-situated
property on Riverside Drive to the north of the Inmhoofs

property has a dock built on the strip of |and between
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Ri verside Drive and the water |ine.

8. Based on Ms. Prather's review, DEP granted M.
| mhoof' s exenption application. On August 8, 2000, DEP issued
Edward Neal | mhoof a Notice of Exenption for construction of a
628 square foot private, single-famly dock on the Indian
Ri ver in New Snyrna Beach. The Notice of Exenption infornmed
M. I nmhoof, anong other things, that his proposed dock was
"exempt fromthe need for an Environnental Resource Permt
(ERP) under Rule 40C-4.051(11)(g), Florida Adm nistrative
Code." However, it also informed M. Inmhoof that its
regul atory exenption "determ nation shall expire after one
year." In a separate authorization, it also informed him
that his proposed dock "qualifies for a consent to use
sovereign, subnerged |ands” fromthe BOT. 1In relation to both

aut hori zations, it also infornmed M. | nmhoof,: “"I'f you change

the project fromwhat you subm tted, the authori zati on(s)

granted may no | onger be valid at the tine of conmencenent of

t he project. Pl ease contact us prior to beqi nni ng your

project if you wish to nake any changes." (Enphasis in

original.)

9. Construction on the dock in question did not conmence
within a year of the exenption determ nation. The evidence
was confusing, but it appears that the | mhoofs may have sought

a dock permt fromthe City of New Snyrna Beach during the

12



sunmer of 2002, and that a question arose as to whet her DEP
woul d all ow the Imhoofs to build their dock within ten feet
from Petitioner's northern property line.® On July 22, 2002,
Ms. Prather stated in an email to an individual named Seann
Smith, who was not further identified by the evidence: "The
Departnent is authorized to waive any setback waiver [sic] if
it [sic] the proposed location will have | ess environnment al

i mpact. Therefore, M. Inmhoof is authorized to construct his
dock 10 feet fromhis property line." There was no other

action from DEP

13



wai vi ng the setback requirenent; nor was there any action to
extend the duration of the regulatory exenption.

10. Construction of the Inmhoofs' dock did not begin
until approximtely April of 2003. On May 5, 2003, M.
Samuels filed a conplaint with DEP regarding the proximty of
the I mhoof dock to his own. DEP also received a conpl aint
fromthe City concerning the dock and trinm ng of mangroves.
Also in May of 2003, Ms. Prather received a tel ephone cal
from Chip Steele, an environnmental consultant for the | mhoofs,
who inquired as to setback requirenments and requested a
wai ver. It appears that on May 23, 2003, M. Inmhoof enmiled a
letter to Ms. Prather at DEP requesting a waiver fromthe 25-
f oot setback requirenent for the Imhoofs, who inquired as to a
wai ver fromthe setback requirement. It appears that he
attached a copy of the email from Ms. Prather to Seann Snith
dated July 22, 2002.° As further support for the granting of
the waiver, M. Steele sent Ms. Prather a photo of the
property and a letter outlining his analysis for granting of a
wai ver of the 25-foot setback requirenent, as well as a
proposed | ocation for the dock. Based on this information, as
wel |l as her previous site inspection in April of 2000,
Ms. Prather apparently confirmed that the dock was eligible
for a waiver to the 25-foot setback requirenent, and

construction comenced. There was no evidence of any

14



additional witing from Ms. Prather or DEP determ ning that
t he 25-foot setback was waived.

11. The dock, as built, is not in the sanme place as
proposed in the materials previously provided by M. | moof
and M. Steele. Instead, the access pier proceeded for npst
of its length, but not all the way through the mangrove
fringe, approximately 11 feet from Petitioner's northern
property line (as previously proposed). Then, earlier than
previ ously proposed, and still within the mangrove fringe, the
access pier angled to the northeast for a short distance,
taking it farther away from Petitioner's northern property
line (but apparently still within 25 feet of the property
line), before angling back to the east and then to the
sout heast for short distances before termnating in the
pl atform which extended south towards the riparian rights
line. As built, the platformof the Imhoofs' dock is
approximately 17 feet north of the platformof Petitioner's
dock.

12. Ms. Prather testified that the dock, as built,
still falls within the paranmeters to be granted a waiver from
t he 25-foot setback requirement. Ms. Prather testified that
the first 80 feet of the access pier (where it parallels
Petitioner's northern property line) is devoid of mangroves,

whereas the remai nder of the property was at | east 85 percent

15



covered with mangroves. Therefore, placing the dock on the
south side would result in | ess destruction of natural
vegetation and | ess | oss of habitat. Aligning the dock wholly
or partially through the mddle of the |ot, which was one of
Petitioner's alternative proposals, would be nore detrinental
to the environment because it would bisect the healthy
mangrove fringe. In addition, the dock, as built, has been
el evated to mnimze inpact to the vegetation from shadi ng, at
a greater expense to the | mhoofs, even though it is not
required to be. Ms. Prather testified that the as-built
| ocation avoids or mnim zes environmental inpacts due to
shadi ng, edge effect, and diversity.

13. Carolyn Schultz, a biologist, confirmed the
testinmony of Ms. Prather. Ms. Schultz testified that, on
t he sout hern boundary of the clainmed riparian uplands, where
the access pier was placed, fill material from Petitioner's
property extends onto the |Inmhoofs' clained riparian upland and
has created an edge effect. As a result, this area already
has been di sturbed, and placenent of the dock in that
| ocation, as opposed to the less inpacted area el sewhere on
t he I mhoofs' clainmed riparian uplands, would be | ess of an
envi ronnent al i npact.

14. Petitioner presented an expert biologist, Joe H

Young, to testify regarding the placenent of the | mhoof dock.
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It was M. Young's opinion that placing the dock farther to
the north side of the property would result in |ess

envi ronnental inmpact. M. Young proposed angling the access
pier to the northeast sooner (i.e., closer to Riverside Drive,
namely approximtely 112 feet fromthe road), and conti nui ng
it in that direction until termnation in the platform which
woul d be much farther north (and farther away fromthe
riparian rights line and Petitioner's dock) than as-built.

M. Young cal cul ated that approximtely 30 square feet |ess
mangrove fringe would be inpacted under his proposal. (It
appears that his proposed alternative dock also would still

not neet the 25-foot setback requirement.) However, M. Young
did not performany type of percentage-of-cover or qualitative
anal ysis. The I nmhoofs' expert, Ms. Schultz, perfornmed such
an anal ysis and found that the mangrove fringe was thicker and
healthier (primarily, nore diverse) where M. Young proposed
that the dock be built. Even disregarding relative health of
t he mangrove fringe in the two | ocations, when she factored in
per cent age-of -cover, Ms. Schultz found that 5 square feet

| ess mangrove vegetation was inpacted by the Inmhoofs than
woul d be under M. Young's proposal. Petitioner did not rebut
the testinony of the opposing experts that the as-built

| ocati on was preferred because of factors such as diversity,

edge effect, and shadi ng.

17



15. The evidence is clear that, waterward of the
mangrove fringe, there is no significant difference in natural
resources to be inpacted by placenent of the I nmhoofs' dock.

In other words, placement of the termnal platformin the as-
built configuration is not necessary to avoid or mnimze
adverse inpacts to natural resources. Extending the platform
to the north, away fromthe riparian rights |line and

Petitioner's dock, would be just as environnmental ly-friendly.

18



16. Petitioner testified that the | ocation of Ms.
| mhoof's dock, approximately 17 feet to the north of his dock,
interferes with his riparian rights and the use of his dock
for kayaks and sail boats. As for riparian rights, Petitioner
accepted the riparian rights |ines drawn by Respondents for
purposes of this case. Those riparian rights lines indicate
not only that Ms. |mhoof's dock does not interfere with
Petitioner's riparian rights but that Petitioner's dock
actually interferes with Ms. Inmhoof's claimed riparian
rights. As for launching and docki ng kayaks and sail boat s,
the |l ocation of Ms. Inmhoof's dock interferes with Petitioner
to some degree, especially in certain current and w nd
conditions. Some degree of such interference may not be
unreasonabl e, especially given the |ocation of Petitioner's
dock within Ms. Inmhoof's clainmed riparian rights lines. But
there was no valid, natural resource-based reason for the
| mhoofs to construct the platformof their dock so as to
extend south towards the riparian rights line and Petitioner's
dock.

17. The DEP representative who took Petitioner's
conplaint on May 5, 2003, wrote on the conplaint form "M.
| mhoof constructed dock | onger and closer to his dock than we

aut horized in our exenption of August 2000." The "we" appears

to refer to DEP, not Petitioner. It appears fromthe evidence
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that Petitioner first |earned of the existence of the Inmhoofs'
exenption in early May 2003, when he went to the City of New
Snyrna Beach to conplain about the |ocation of the dock being
constructed by the Imhoofs. However, on its face, the
exenpti on appeared to have expired well before construction
began. On May 20, 2003, DEP conducted a site investigation of
the conplaints against the I mhoofs. After the site visit, DEP
representatives spoke to Petitioner and told himthat the

| mhoofs' dock was exenpt and had a waiver fromthe setback
requi rement. On or about May 22, 2003, M. Sanmuels went to
DEP's Central Office and obtained anot her copy of the expired
exenpti on.

18. On July 1, 2003, M. Sanuels miled DEP his Amended
Petition. It was not clear fromthe evidence whether there
was an earlier petition or, if so, when it was fil ed.
Respondents did not file a notion to dism ss the Amended
Petition as being untinely; however, their PRO raised this
i ssue.

19. It was not clear fromthe Amended Petition whether
Petitioner was requesting an adm nistrative hearing on
proposed agency action (to determ ne de novo whet her
M. I nmhoof's proposed dock should be exenpt), or whether he
was requesting revocation of the exenption for construction

not consistent with the exenption. The Amended Petition did
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not articulate that the exenption expired before construction,
or take the position that M. Inmhoof's dock was constructed
wi t hout the benefit of a valid regulatory exenption (or

perm t) and BOT consent of use.
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CONCLUSI ONS OF LAW

Juri sdicti on and Burden of Proof

20. Respondents concede in their PRO that the Division
of Adm ni strative Hearings has personal and subject matter
jurisdiction in this proceedi ng pursuant to Sections 120.569
and 120.57(1), Florida Statutes (2003). As stated in their
PRO. "Activities occurring on sovereign subnerged | ands are
subject to both the regulatory requirenents of the Departnents
related to wetland inpacts and the Departnent's proprietary
aut hori zation as the staff to the Board of Trustees of the
| nternal |nprovenent Trust Fund under Chapter 253 of the
Florida Statutes."

21. Notwi thstanding this concession as to jurisdiction,
Respondents also state in their PRO that "Petitioners [sic]
chal | enge appears untinely.” It is true that untinely
chal | enges are subject to dismssal. See 8 120.569(2)(c),

Fla. Stat. (2003); Fla. Admin. Code R 28-106.201(4); See al so

Patz v. Dept. of Heal th, So. 2d ___, 2003 W 23008852

(Fla. 3d DCA 2003); Cann v. Dept. of Children and Famly

Services, 813 So. 2d 237 (Fla. 2002). But tinely filing of a

petition for an adm nistrative proceeding is "not
jurisdictional, but anal ogous to a statute of limtations

which is subject to equitable exceptions.” See O Donnell's

Corp. v. Anbroise, 858 So. 2d 1138, 1140 (Fla. 5th DCA 2003).
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Under Florida Adm nistrative Code Rul e 28-106.204(2), npotions
to dismss nmust be filed "no later than 20 days after service
of the petition on the party.” Had a tinely nmotion to disn ss
been filed, Petitioner could have been prepared to respond.

| nstead, the issue was not raised until the final hearing. In
t he absence of notice of the issue being raised, the evidence
was confusing as to when Petitioner received notice of the

| mhoofs' exenption; and there was no evi dence presented as to
whet her there was an earlier petition (before the Amended
Petition filed on July 1, 2003) or, if so, when it was filed.’
For these reasons, it is concluded that the Anended Petition
shoul d not be dism ssed for being untinely.

22. The evidence was clear that DEP only made one
exenption determ nation; it was made in August 2000; and it
expi red before the I mhoofs built their dock. As a result,
bot h de novo proceedi ngs and revocation proceedings related to
the expired exenption are noot.

23. The only regulatory issue properly presented by
these circunstances is the existence of a dock built wthout
the benefit of a valid permt or exenption. A proper response
to such circunstances probably could have been for DEP to
i ssue a consent order determning the as-built dock to be
exenpt, assuning it qualified for exenption.® Had DEP issued

such a consent order, Petitioner could have filed a request
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for a hearing, and the issue would have been whether the as-
built dock qualified for an exenption, and the burden of proof
and persuasi on woul d have been on Ms. Imhoof. 1d.° Although
the procedure of issuing a consent order was not followed in
this case, it is concluded that Ms. |Inmhoof should bear the
burden in this case of proving that her dock qualifies for a
regul atory exenpti on.

24. In contrast to the regulatory exenption, the consent
of use did not expire by its ternms. Petitioner clearly did
not have standing to request a hearing to revoke an exi sting
consent of use.' As a result, the Anmended Petition is viewed
as a request for a de novo proceeding on the issue whether the
application for consent of use should be granted. In such a
proceedi ng, the burden of proof and burden of persuasion are
on the applicant, Ms. Inmhoof; and it was her burden, as
applicant, to prove by a preponderance of the evidence that
she is entitled to issuance of a consent of use.

Requl at ory Exenpti on

25. Section 403.813(2)(b), Florida Statutes (2003), and
Flori da Adninistrative Code Rule 40C-4.051(2)(f)(1995) ' exenpt
from DEP' s "regul atory" requirenents "private docks having
1000 square feet or less of surface areas over wetl ands or
ot her surface waters. The evidence was clear that Ms.

| mhoof' s dock neets the square footage requirenment for a
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regul atory exenpti on.

Proprietary Consent of Use

26. Florida Adm nistrative Code Rule 18-21.004 addresses
t he managenment policies, standards, and criteria used in

det erm ni ng whether "to approve, approve with conditions or
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nodi fi cations, or deny all requests for activities on
soverei gnty subnmerged |l ands.” The Rule provides in pertinent
part:

(3) Riparian Rights.

(a) None of the provisions of this rule
shall be inplenmented in a manner that woul d
unreasonably infringe upon the traditional,
common | aw riparian rights, as defined in
Section 253.141, F.S., of upland property
owners adj acent to sovereignty subnmerged

| ands.

(b) Satisfactory evidence of sufficient
upland interest is required for activities
on sovereignty subnmerged |l ands riparian to
upl ands, unl ess otherw se specified in this
chapter. . . . Satisfactory evidence of
sufficient upland interest is not required
for activities on sovereignty subnerged

| ands that are not riparian to uplands, or
when a governnmental entity conducts
restoration and enhancenment activities,
provi ded that such activities do not
unreasonably infringe on riparian rights.

(c) Al structures and other activities
must be designed and conducted in a manner
that will not unreasonably restrict or
infringe upon the riparian rights of

adj acent upl and riparian owners.

(d) Except as provided herein, al
structures, including nmooring pilings,
breakwaters, jetties and groins, and
activities nust be set back a m ni num of 25
feet inside the applicant's riparian rights
lines. Marginal docks, however, nust be
set back a m nimum of 10 feet. Exceptions
to the setbacks are: . . . when a letter
of concurrence is obtained fromthe

af fected adj acent upland riparian owner; or
when the Board determ nes that |ocating any
portion of the structure or activity within
the setback area is necessary to avoid or

26



m nimze adverse inpacts to natural
resources.
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27. The term "satisfactory evidence of sufficient upland
interest" is defined in Florida Adm nistrative Code Rule 18-
21.003(49) as being "denmpnstrated by docunentation, such as
warranty deed, a certificate of title issued by a clerk of the
court, a |ease, an easenent, or condom nium honeowners or
sim |l ar association docunents that clearly denonstrate that
t he hol der has control and interest in the riparian uplands
adj acent to the project area for the intended purpose.”

28. During the hearing, Respondents' Motion in Limne
was granted to the extent that Ms. Inmhoof was not required to
deraign title in order to denponstrate "satisfactory evidence

of sufficient upland interest.” See Castoro v. Palnmer and

Dep't of Envtl. Prot., DOAH Case No. 96-0736, 1998 W. 901857,

at *20-21 (DER Oct. 15, 1998)(where no boundary di spute was at
i ssue, DER had jurisdiction to determ ne whet her evidence of
sufficient upland interest was satisfactory wi thout having to
establish the property boundary through derai gnnent of title).
It is concluded that the evidence presented by Ms. | nmhoof was
sufficient for issuance of a consent of use for her dock. See

al so DEP v. Brotherton and Sportsman's Lodge Devel opnent

Corp., DOAH Case No. 96-6070, 1997 W 594059, at *10 (DER
Sept. 3, 1997)(title to condom niumunit by deed which
"conveyed itens of personal property including the private

dock thereon," and letter fromthe condom ni um
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devel oper/ association that the "dock will remain pernmanently
assigned to your unit as a limted comon el enment reserved for

use by your unit," were sufficient for consent of use to allow
condom ni um owner to repair the dock, although the condom ni um
associ ati on owned the riparian uplands and the associ at ed
riparian rights relative to the dock, and: "If Respondent
| acks sufficient title interest to repair and use the dock, it
is up to a circuit court, not a state agency, to so rule.").
29. As to the requirenment in Florida Adm nistrative Code
Rul e 18-21.004(3)(a) and (c) that all activities be conducted
in a manner that will not unreasonably restrict or infringe
upon the riparian rights of adjacent upland owners, Petitioner
accepted the riparian rights |ines drawn by Respondents. No
ot her riparian rights survey has been conducted by Petitioner.
As found, the riparian rights lines drawn by Respondents
i ndicate not only that Ms. Inmhoof's dock does not encroach
upon Petitioner's riparian rights line but that Petitioner's
dock actually encroaches upon Ms. Inmhoof's clainmed riparian
ri ghts.
30. Petitioner's main contention was that the | mhoof
dock, as built, is too close to his and interferes with the
use of his dock for kayaks and sail boats. While Ms. Inmhoof's

dock does not encroach upon Petitioner's riparian rights |ine,

there was no valid, natural resource-based reason for its
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termnal platformto be constructed to the south, towards the
riparian rights line and Petitioner's dock, fromthe term nus

of the access pier. To that
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extent, the Imhoof dock's interference with Petitioner's use
of his dock is not reasonabl e.

31. As to Florida Adm nistrative Code Rule 18-
21.004(3)(d), Ms. Inmhoof was able to prove that "locating any
portion of the structure or activity within the setback area
IS necessary to avoid or mnimze adverse inpacts to natura
resources.” As a result, she is entitled to a waiver of the
25-f oot setback under that Rule. However, while entitled to a
wai ver, the waiver should specify where within the 25-foot
set back the dock nmust be built. 1In this case, once the dock's
access pier extended beyond the mangrove fringe and into the
wat er, there was no valid, natural resource-based reason (or
any other reason) to extend the platformto the south fromthe
term nus of the access pier. |Instead, Ms. |Imhoof should be
required to build the termnal platformto the north, away
fromthe riparian rights line and Petitioner's dock.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat the Departnment of Environnmental
Protection enter a final order determ ning that Ms. |nmhoof:
(1) is entitled to a regulatory exenption for her dock; and
(2) should be given consent of use by the BOT for her dock, so

long as the termnal platformextends to the north, away from
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the riparian rights |line and Petitioner's dock.
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DONE AND ENTERED this 17th day of February, 2004, in

Tal | ahassee, Leon County, Florida.

%MW‘; L

LAVRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 17th day of February, 2004.

ENDNOTES

1/ Previously, Edward Neal | mhoof was a nanmed Respondent,
along with the Departnment of Environnmental Protection.
However, at the outset of the final hearing, an unopposed ore
tenus notion was nmade and granted to substitute his w dow,
Juanette | mhoof.

2/ Petitioner reserved the right to raise the issue in any
subsequent court proceeding.

3/ Petitioner's Exhibit 18 was not noved i nto evi dence.
4/  Applicant's Exhibit 9 was not noved into evidence.

5/ The City's setback requirenent was ten feet, but there
woul d be no point in getting a City permt if DEP would not
aut horize the dock to be located that close to Petitioner's
property line.

6/ DEP's file was taken apart during discovery and | ater

reconstructed. It does not appear fromthe evidence that the
file, as presented during the final hearing, was accurate. As
a result, the evidence was not clear, but it appears that both

33



Petitioner's Exhibit 8 and DEP Exhibit 1 were parts of
M. I mhoof's emnil ed request dated May 23, 2003.

7/  The Amended Petition would "relate back” to an earlier
petition. See Holley v. Innovative Technol ogy of Destin,

I nc., 803 So. 2d 749 (Fla. 1st DCA 2001) (under Florida Rul e of
Civil Procedure 1.190(c), amended conplaint that "arose out of
t he conduct, transaction, or occurrence set forth or attenpted
to be set forth in the original"” relates back); Ron's Quality
Towi ng, Inc. v. Southeastern Bank of Florida, 765 So. 2d 134
(Fla. 1st DCA 2000) (sanme; also, relation back doctrine should
be liberally applied and applies even if the amended conpl ai nt
rai ses new | egal theories); Totura & Conpany v. WIlianms, 754
So. 2d 671, 680 (Fla. 2000)(under rules of civil procedure,
amended petition addi ng defendant related back to notion to
amend, which was "full and conprehensive as to facts" and
"woul d stand in place of an actual anendnent,” so as to def eat
new defendant's statute of limtations defense). Again

anal ogi zing to the civil law on statute of limtations, to
hol d ot herwi se would be "inconsistent with the . . . the
pur pose of a statute of limtations, which is '"to pronote

justice by preventing surprises through revival of clains that
have been allowed to slunber until evidence has been |ost,
menori es have faded, and wi tnesses have di sappeared.'"”
(Citations omtted.) Totura, supra, at 680-681. In this
case, Respondents were neither surprised by the Amended
Petition nor prejudiced in their defense against it.

8/ In Sarasota County v. State of Florida Departnment of

Envi ronnment al Regul ati on and Ronal d Fal coner, DOAH Case No.
86- 2463, 1987 W. 62044, at *1 (DER Mar. 8, 1987), the
Secretary of the Departnment of Environnmental Regul ation
descri bed two types of consent orders, the first of which is
perti nent here:

The first class of consent order serves as
aut horization for a permttable type of
activity that has not yet been conducted or
is ongoing in nature and is the type of
activity nmore properly the subject of a
permt application.

9/ As stated in Falconer, at *2:
VWhen a hearing is requested on a consent
order of the first class, the burden of

proof is on the respondent desiring to
conduct or continue the authorized activity
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as in a permt proceeding. In other words,
t he respondent nust denonstrate entitl enment
to the authorization by providing
reasonabl e assurances that the criteria in
Chapter 403, Florida Statutes, and
Departnment rul es have been net.

This ruling conforms to the general |aw that an applicant, as
the party seeking to prove the affirmative of an issue, has

t he burden of proof, absent a statutory directive to the
contrary. Antel v. Departnment of Professional Regulation, 522
So.2d 1056 (Fla. 5th DCA 1988); Departnent of Transportation
v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); and
Balino v. Departnent of Health and Rehabilitative Services,
348 So. 2d 249 (Fla. 1st DCA 1977).

10/ Section 120.60(5), Florida Statutes (2003), which governs
agency proceedings to revoke, nodify, or suspend issued

i censes and permts, expressly allows only the issuing agency
to initiate such proceedings. See also Fla. Adm n. Code R
28-107. 104, which inplenments the statute. A proceeding to
revoke a license filed by a private party nust be di sm ssed
for lack of jurisdiction and standing. See Associated Hone
Heal th Agency, Inc. v. Dept. of Health, etc., 453 So. 2d 104
(Fla. 1st DCA 1984).

11/ See Endnote 9, supra.

12/ These are the St. Johns River Water Managenent District
rules in existence in October 1995 that were adopted by DEP
and incorporated into DEP's rules by reference.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that w ||
issue the final order in this case.
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